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UNITED STATES DISTRICT COURT  
DISTRICT OF MASSACHUSETTS 

 
 

 

JOHN GULBANKIAN, ROBERT D. 
CALLAHAN, ERIC HARTSHORN and 
BETHANY PERRY, on behalf of themselves 
and all others similarly situated,  
 

Plaintiffs, 
 

v. 
 
 
MW MANUFACTURERS, INC., a Delaware 
corporation, 
 
 Defendant. 
 

 
 
Case Number 1:10-CV-10392-RWZ 

CONSOLIDATED AMENDED 

CLASS ACTION COMPLAINT 

 

Leave to file granted on April 22, 2014 

 

 

 

DEMAND FOR JURY TRIAL 

 

Plaintiffs John Gulbankian, Robert D. Callahan, Eric Hartshorn and Bethany Perry 

(“Plaintiffs”) file this class action complaint behalf of themselves and all others similarly 

situated, by and through the undersigned attorneys, against MW Manufacturers, Inc. (hereinafter 

“MWM” or “Defendant”), and states as follows: 

INTRODUCTION 

1. This is an action on behalf of the Plaintiffs, and a class of all others similarly 

situated against the Defendant MWM, the manufacturer of various models of defective windows 

marketed under the name “MW Windows”.  Certain MW Windows are defective, as they are 

prone to chronic air and/or water infiltration following installation.  As a result of Defendant’s 

failure to properly design, develop, test, manufacture, distribute, market, sell, and ensure that the 

windows were properly designed, Plaintiffs' windows are failing, causing them to suffer 

damages. 

2. Defendant warrants and advertises that its windows require low or no 

maintenance and are long lasting. 

3. Defendant, however, refuses to honor its purported 10 or 20-year or lifetime 

warranties. 
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4. The Defendant is responsible and liable for, among other things, the costs of 

removing and replacing the windows installed in the homes, offices, buildings and other 

structures of Plaintiffs and members of the proposed class, as well as other related consequential 

damages that resulted from Defendant’s defective windows that have failed. 

PARTIES 

5. Plaintiff John Gulbankian is a resident of Southborough, Massachusetts.  He 

purchased a modular home from Excel Homes, in which MW’s V-Wood vinyl-clad windows 

were installed.  The home was delivered in 2002. 

6. Plaintiff Robert D. Callahan is a resident of Melrose, Massachusetts.     He 

purchased a modular home from Chelsea Modular Builders, Inc., in which MW’s V-Wood vinyl-

clad windows were installed.  The home was delivered in 2006. 

__. Plaintiff Eric Hartshorn is a resident of Sandisfield, Massachusetts.  MW Freedom 

800 vinyl-clad windows were installed in his home that was constructed in 2005. 

__. Plaintiff Bethany Perry is a resident of Sandisfield, Massachusetts.  MW Freedom 

vinyl-clad Windows were installed in her home that was constructed in 2002, and into which she 

moved in January 2003. 

__. MWM is incorporated in Delaware and has its principal place of business in 

Rocky Mount, Virginia.  MWM is a wholly owned subsidiary of Ply Gem Holdings, Inc., a 

Delaware corporation with its principal place of business in Cary, North Carolina.  MWM did 

business throughout Massachusetts and the Eastern United States at all pertinent times until at 

least 2009.  It manufactured, warranted, advertised, and sold the defective windows that were 

installed on Plaintiffs' homes and those of thousands of putative class members in Massachusetts 

and the Eastern United States. 

JURISDICTION AND VENUE 

7. This Court has subject matter jurisdiction over this action pursuant to  
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28 U.S.C. § 1332(d)(2), because the Plaintiffs and Defendant are of diverse citizenship and the 

aggregate amount in controversy exceeds five million dollars ($5,000,000.00) exclusive of 

interest and costs. 

 8. Venue is proper in this Court pursuant to 28 U.S.C. §1391 because a substantial 

part of the events or omissions giving rise to Plaintiffs' claims occurred, a substantial part of the 

property that is the subject of this action is situated, and Defendant is subject to personal 

jurisdiction, in this District. 

 9. As a result of Defendant’s designing, testing, developing, manufacturing,  

marketing, distributing, promoting and/or selling, either directly or indirectly through third 

parties or related entities, of windows to purchasers throughout Massachusetts, the Defendant 

obtained the benefits of the laws of Massachusetts and profited from Massachusetts commerce.   

 10. Defendant conducted systematic and continuous business activities in and  

throughout the United States through the sale and marketing of window products in the United 

States, and otherwise intentionally availed itself of the markets of the United States through the 

promotion and marketing of its business. 

FACTUAL ALLEGATIONS 

11. Upon information and belief Defendant is, and at all relevant times  was, engaged 

in the business of designing, developing, manufacturing, distributing, marketing, selling, and 

installing windows and doors in the Commonwealth of Massachusetts and throughout the United 

States until at least 2009.  Defendant (and/or its predecessors) has been in the business of 

manufacturing windows since approximately 1939.  Upon information and belief, since 2009, 

Defendant has continued to manufacture windows bearing the “PlyGem” brand name that are 

marketed and distributed by Ply Gem in Massachusetts and throughout the Eastern United States.  

12. Defendant manufactured, advertised, sold and distributed various models of 

defective windows from (at least) the early 1990s until at least 2009.  Upon information and 

belief, the most popular models sold between 1990 and 2009 were “vinyl-clad” windows, all of 

which have vinyl-clad wood frames, and certain of which have (1) vinyl-clad wood sashes, and 
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(2) others of which have all-vinyl, sashes.   

13. Defendant sold vinyl-clad wood-framed windows including, but not limited to, 

double-hung, casement, awning, sliding, fixed, special shape, picture, transom and side light 

windows  under the names V-Wood, Freedom (a/k/a “Freedom Clad” or “MW Clad”), Freedom 

600 (a/k/a “Builder Series 600” or “Series 600”), Revere or Freedom 800 (a/k/a “Pro Series 800” 

or “Series 800”) from on or about January 1, 1987 to the present.  These are the vinyl-clad 

windows (the “Windows”) that are at issue in this action. 

14. Defendant was negligent in the design and manufacture of the Windows for a 

number of reasons. 

15. The Windows are plagued by design flaws that prevent them from being properly 

sealed.   

16. Water leaks through the window frame, causing the window sill, and other wood 

portions of the windows, to rot.   

17. The Windows are also plagued by additional design flaws that cause water to 

drain into the home, rather than outside. The vinyl portions of the windows fail to continue to 

adhere to the wood portions, exposing the wood portions to the elements and causing them 

ultimately to rot. 

18. Defendant knew or should have known that the foregoing defects made the 

Windows susceptible to premature failure through various processes. 

19. Defendant’s design and materials choices have created a product that begins to 

fail on its first day of use, even if perfectly installed in its intended environment. 

20. Because of the defective design and manufacture, Defendant’s Windows failed in 

their intended purpose. 

21. Because of the defective design and manufacture, Defendant’s Windows are 

inherently defective and are substantially certain to fail within the express warranty provided by 

Defendant and/or the useful life of the Windows. 

22. Defendant’s warranty expressly states that its products shall be “free from 
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manufacturing defects in materials and workmanship.”  

23. Persons or entities that own the Windows that have already failed, or are in the 

process of failing prematurely, have suffered, or are reasonably certain to suffer, actual injury 

well in advance of the warranted and expected life of their windows. 

24. Despite customer complaints, Defendant failed to implement any changes to its 

Windows or warranty procedures to remedy the defects. 

  

Inadequate Testing of MW Windows 

25. Defendant did not adequately test the Windows in their anticipated environments 

before selling those Windows to the public. 

26. Defendant conducted inadequate testing on the Windows and failed to test for 

things that they knew or should have known would lead to premature failure of the Windows. 

27. Defendant failed to adequately investigate or test whether well-known and 

expected water conditions would lead to premature failure of the Windows. 

False Advertising of MW Windows 

28. Defendant falsely advertised that the Windows were reliable despite failing to test 

and determine the reliability of its product when used in real world conditions. 

29. Defendant also falsely represented that it would stand behind its warranties, when, 

in fact, it customarily refuses legitimate claims expressly covered by its warranties. 

30. Defendant also falsely marketed its Windows: 

(a) as being safe and reliable; 

(b) as being proven, time-tested and low maintenance; 

(c) as being extensively tested, and that based on the results of those tests, the 

MW Windows satisfied applicable third-party certification and testing 

requirements, were properly designed, developed, marketed, labeled and 

manufactured so as to perform adequately, reliably and as represented; and 

(d) as being superior to the products offered by competitors. 
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31. Defendant and its authorized agents and distributors made each of the above 

described assertions, statements, representations and warranties with the intent and purpose of 

inducing suppliers, builders, and consumers to purchase and install the Windows in residential 

and commercial structures in the Commonwealth of Massachusetts and elsewhere. 

32. Defendant also made numerous material omissions in its literature and uniformly 

withheld important information relating to the design, reliability, and performance of the 

Windows. 

33. Had Defendant not withheld and omitted important information about the design, 

reliability, testing, certification, labeling and performance of the Windows, Plaintiffs and the 

members of the Class would not have purchased those products and/or installed them in their 

properties. 

Plaintiff Gulbankian’s Windows 

34. As noted above, Plaintiff Gulbankian purchased a home in which MWM’s V-

Wood windows were installed.   

35. Plaintiff Gulbankian’s builder purchased the Windows believing them to be a 

quality product and free of any major defects. 

36. Within two years of installation, Plaintiff Gulbankian first noticed that the 

windows were leaking in numerous locations, permitting drafts, and more importantly, 

permitting moisture to enter and collect on the interior of the house. 

37. The problem has rapidly worsened in the months and years since.  Moisture has 

damaged the wood frames of the windows, and moisture and drafts continue to enter the home.  

38. The deterioration of Plaintiff Gulbankian’s windows will eventually become a 

safety concern. 

39. Between 2003 and 2009, MWM engaged in a course of deception designed to 

conceal from Plaintiff Gulbankian the fact that his windows were defective, representing to him 

orally, and in writing, that the failures were due solely to improper installation, and that 

Plaintiff’s windows were not defective.  It was not until 2008, after Plaintiff Gulbankian had 
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consulted with a carpenter who opined that the windows themselves were defective, and had 

learned of the existence of complaints of other owners of the Windows, that he discovered that 

the Windows suffered from design and/or manufacturing defects. 

Plaintiff Callahan’s Windows 

 40. Plaintiff Callahan purchased a modular home from Chelsea Modular Homes, Inc. 

that was delivered in 2006.  

 41. The builder installed two double hung windows from MW Manufacturers’ V-

Wood series in the home.    

 42.  It later became evident that certain of the windows were leaking.   

 43. Leaking is evident from the two front windows on the dormered second floor of 

the house, as these windows are situated above an unfinished crawl space.  Water leaks through 

the windows, passes through the crawl space, and through the ceiling to the room below.  The 

leaking has caused damage to the interior of the home.   

 44. The builder attempted to remedy the leaking problem, but was unable to solve it. 

. 

 45. The builder has attempted to obtain assistance from MWM, but MWM has 

refused to acknowledge the problem or offer any relief to Plaintiff Callahan. 

 

Plaintiff Hartshorn’s Windows 

41. The construction on Plaintiff Hartshorn’s modular home was completed in August 

2005.  As noted above, MW Freedom 800 windows were installed in the home.     

42. The manufacturer of Plaintiff Hartshorn’s home purchased the Windows 

believing them to be a quality product and free of any major defects. 

43. Within two years of installation, Plaintiff Hartshorn first noticed ice buildup on 

the windows in wintertime, and water penetration into the wood portion of the sashes, causing 

the wood to rot and mold to grow.  Additionally, the sashes did not fit together well, as some 
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were hard to lock. 

44. Mr. Hartshorn spoke with MW in 2006 or 2007.  In or around 2007, a MW 

representative inspected the windows and concluded that the seals were defective.  MW replaced 

the sashes on all of Hartshorn’s double-hung windows. 

45. Plaintiff Hartshorn experienced the same problems with the replacement sashes.  

Ice and water built up on the windows, and water penetrated the wood portion of the sashes, 

causing the wood to rot and mold to grow.  Some of the windows appear to have water in 

between the panes of glass.   

46. MW refused to replace the windows after they failed a second time and Plaintiff 

Hartshorn has since, at his own expense, replaced his sashes with those of another manufacturer. 

Plaintiff Perry’s Windows 

47. As noted above, MW Freedom windows were installed in Plaintiff Perry’s 

modular home, which was constructed in 2002 and installed on her property in or around January 

2003.     

48. The manufacturer of Plaintiff Perry’s home purchased the Windows believing 

them to be a quality product and free of any major defects. 

49. Ice builds up on the windows in wintertime, and water has penetrated the wood 

portions of the sashes and frames, causing the wood to rot and mold to grow.   

50. These problems continue, and the deterioration of Plaintiff Perry’s windows will 

eventually become a safety concern. 

Defendant’s Warranty Misconduct 

46. Defendant’s Windows were uniformly sold without any limitations of warranties 

because Defendant and/or its distributors failed to provide any alleged warranty limitations or 

disclaimers at the time of the sale of the Windows. 
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47. Defendant did not provide any alleged warranty disclaimers or limitations at the 

time of sale of the windows used by Plaintiffs. 

48. Defendant did not provide any alleged warranty disclaimers or limitations at the 

time of sale of the windows used in the structures of any of the members of the Class. 

49. As a result, Defendant knew that it was legally obligated to compensate all 

suppliers, builders, and consumers for their full measure of damages arising out of the failures of 

the Windows. 

50. In response to the claims of its customers, Defendant had adopted a uniform 

company policy not to pay customers their full measure of damages. 

51. Defendant’s executives condoned this misconduct because the flood of warranty 

claims Defendant has received were not included in Defendant’s “cost structure” for Window 

sales. 

52. Beginning in at least 2000, Defendant has received numerous claims and reports 

that the Windows that it was manufacturing, distributing, and advertising were subject to 

premature failures, problems, and deterioration. 

53. Despite the fact that Defendant knew its product was defective and that its 

Windows would not perform as advertised, warranted or otherwise expressly represented, 

Defendant continued to sell the product to the public without correction. 

54. In fact, MWM has engaged in course of deception designed to fraudulently 

conceal from consumers the fact the Windows are plagued with design and/or manufacturing 

defects, and routinely and systematically blames window failures on allegedly improper 

installation Defendant continues to conceal from the public the fact that the Windows are  

defective, not durable, and would begin to fail immediately upon being placed into service. 

55. Because installation of the Windows relates to the habitability of persons’ homes, 

Defendant had a duty to consumers and to the public to disclose the defective nature of its 

Windows and not to conceal and suppress the defective nature of the product from the Plaintiffs 

and members of the Class. 
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56. Defendant, however, has engaged in a scheme to cover up the true nature of the 

problem with the Windows. 

57. Defendant, well aware of the magnitude of the problem, has denied warranty 

claims blaming the premature failures on improper installation by builders and contractors. 

58. Defendant knew the cause of the premature failures was not improper installation, 

and has fraudulently concealed and suppressed from the Plaintiffs and Class the true nature of 

the problems with the Windows. 

59. To date, Defendant continues in this pattern of concealment and suppression by 

deliberately and knowingly misrepresenting to the public the true nature of the problems with the 

Windows. 

CLASS ACTION ALLEGATIONS 

60. Plaintiffs seek to bring this case as a class action, pursuant to Rule 23 of the 

Federal Rules of Procedure. The proposed class (the “Class” or “National Class”) is defined as 

follows: 

 

All individuals or entities that own or have owned homes, residences, buildings or other 
structures physically located in the United States containing vinyl-clad wood-framed windows 
manufactured by MW Manufacturers, Inc. from January 1, 1987 to the present, including, but not 
limited to, double-hung, casement, awning, sliding, fixed, special shape, picture, transom and 
side light windows sold under the names V-Wood, Freedom (a/k/a “Freedom Clad” or “MW 
Clad”), Freedom 600 (a/k/a “Builder Series 600” or “Series 600”), Revere or Freedom 800 (a/k/a 
“Pro Series 800” or “Series 800”).   
 
Excluded from this Class are:  
 
MW, any entity in which MW has a controlling interest, any entity which has a controlling 
interest in MW, and MW’s employees, officers, directors, legal representatives, assigns and 
successors; 
 
The Judge to whom this case is assigned and any member of the Judge’s immediate family.  

 

Numerosity 

61. Defendant has harmed and continues to harm the homes, offices, buildings and 

other structures through the installation of the Windows.  The members of the proposed Class are 

so numerous that joinder of all members is impracticable. 

Case 1:10-cv-10392-RWZ   Document 144   Filed 04/22/14   Page 10 of 20



11 
 

62. The exact number of Class members is unknown as such information is in the 

exclusive control of Defendant.  However, due to the nature of the trade and commerce involved, 

Plaintiffs believe the Class consists of thousands of consumers, making joinder of Class 

members impracticable. 

Common Questions of Law and Fact 

63. Common questions of law and fact affect the right of each Class member and 

common relief by way of damages is sought for the Plaintiffs and Class members. 

64. The harm that Defendant has caused or could cause is substantially uniform with 

respect to Class members.  Common questions of law and fact that affect the Class members 

include, but are not limited to: 

 

(a) Whether Defendant sold and entered a defective product into the stream of 

commerce in Massachusetts and other states in violation of Mass. Gen. 

Laws. Ann. c. 106, §§2-314 to 318 (sales), §§2A-212 to 2A-216 (leases) 

(West 2000), c. 93A  §§ 2 and 9, and analogous laws of other states; 

 
(b) Whether Defendant failed to prevent damages which occurred because of 

the defective product it designed, manufactured and sold into the stream of 
commerce; 

(c) Whether Defendant failed to warn consumers about the reasonably 
foreseeable dangers of installing the Windows; 

(d) Whether Defendant was unjustly enriched by the sale of the defective 
product; 

(e) Whether Defendant breached the 10 and 20-year warranty it represented as 
existing.  

(f) Engaged in fraudulent, false, deceptive and /or misleading misconduct 
with respect to the handling of warranty claims; 

 

Typicality 

65. The claims and defenses of the representative Plaintiffs are typical of the claims 

and defenses of the Class. 

Adequacy of Representation 

66. The representative Plaintiffs will fairly and adequately assert and protect the 
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interests of the Class: 

(a) They have hired attorneys who are experienced in prosecuting class action 
claims and will adequately represent the interests of the class; and 

(b) They have no conflict of interest that will interfere with the maintenance 
of this class action. 

Superiority 

67. A class action provides a fair and efficient method for the adjudication of this 

controversy for the following reasons: 

(a) The common questions of law and fact set forth above predominate over 
any questions affecting only individual class members; 

(b) The Class is so numerous as to make joinder impracticable. However, the 
Class is not so numerous as to create manageability problems. There are 
no unusual legal or factual issues which would create manageability 
problems; 

(c) Prosecution of a separate action by individual members of the Class would 
create a risk of inconsistent and varying adjudications against Defendant 
when confronted with incompatible standards of conduct; 

(d) Adjudications with respect to individual members of the Class could, as a 
practical matter, be dispositive of any interest of other members not parties 
to such adjudications, or substantially impair their ability to protect their 
interests; 

(e) The claims of the individual Class members are small in relation to the 
expenses of litigation, making a Class action the only procedure in which 
class members can, as a practical matter, recover. However, the claims of 
individual Class members are large enough to justify the expense and 
effort in maintaining a class action.  

COUNT I 

(Breach of Express Warranty) 

68. Plaintiffs incorporate by reference all preceding paragraphs as if fully set forth 

herein and further allege as follows: 

69. The express statements, assertions, marketing materials, and representations by 

Defendant concerning the MW Windows as set forth above constitute express warranties. 

70. The express warranties provided by Defendant include warranties that it would 

provide a 10-year parts and workmanship warranty and a 20-year insulating glass warranty on all 

windows, and a lifetime parts and workmanship warranty on vinyl windows. 

71. Defendant failed to provide defect-free windows and/or materials, and failed to 
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inspect and identify windows and/or materials with defects. 

72. But for the manufacturing defect, design defect, selection of improper materials, 

and/or the breaches of duty by Defendant, the Class would not have sustained damages. 

73. As a result, Defendant breached such express warranties by providing defective 

windows or materials that have or are reasonably certain to fail well before the 10/20-year 

warranty or useful life of the product. 

74. Upon discovery of the defective Windows installed, Plaintiffs have brought this 

Complaint to give notice to Defendant of Plaintiffs' claims including breach of express 

warranties made by Defendant to Plaintiffs and consumers at large. 

 

COUNT II 

(Breach of Implied Warranty) 

75. Plaintiffs incorporate by reference all preceding paragraphs as if fully set forth 

herein and further allege as follows: 

76. Defendant designed, developed, manufactured, distributed, and marketed the 

Windows for  eventual sale to retail buyers. 

77. Defendant impliedly warranted that the MW Windows were properly designed, 

developed, manufactured, distributed, marketed, sold, and installed and that the designs and 

materials were proper and of first-class and workmanlike quality. 

78. Plaintiffs and the Class relied upon said warranties and the claimed skill, expertise 

and quality assurance of Defendant’s workers to provide suitable goods. 

79. Defendant breached said warranty by failing to provide adequate and proper 

designs, calculations, and/or materials for the Windows. 

80. Defendant failed to provide defect-free windows and/or materials, and failed to 

inspect and identify windows and/or materials with defects. 

81. But for the Defendant’s breach of implied warranty, the Plaintiffs and the Class 

would not have sustained damages. 

82. Upon discovery of the defective MW Windows installed within their homes, 
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Plaintiffs have brought this Complaint to give notice to Defendant of Class Plaintiffs' claims, 

which include breach of implied warranties made by Defendant to Plaintiffs and Class members. 

 

COUNT III 

(Unjust Enrichment) 

 83. Plaintiffs incorporate by reference all preceding paragraphs, except those alleging 

the existence of a contract between them and Defendants, as if fully set forth herein and further 

allege as follows: 

84. Plaintiffs allege in the alternative to their contract claims that Defendant, through 

deliberate misrepresentations or omissions in connection with the advertising, marketing, 

promotion, and sale of the MW Windows, reaped benefits, which resulted in Defendant’s 

wrongful receipt of profits.  Accordingly, Defendant will be unjustly enriched unless Defendant 

is ordered to disgorge those profits for the benefit of Plaintiff and the Class. 

85. Equity demands disgorgement of the Defendant’s ill-gotten gains.   

86. As a result of Defendant’s wrongful conduct, Plaintiffs and the Class are entitled 

to restitution from and institution of a constructive trust disgorging all profits, benefits, and other 

compensation obtained by Defendant. 

 

COUNT IV 

(Negligent Misrepresentation) 

87. Plaintiffs incorporate by reference all preceding paragraphs as if fully set forth 

herein and further allege as follows: 

88. In making material misrepresentations of material facts regarding the 

characteristics and capabilities of the MW Windows through its advertising and product 

information and through its internet website that were in fact untrue, Defendant knew or should 

have known they were misrepresenting material facts and that the Plaintiffs and Class would be 

relying on Defendant’s representations to their detriment and damage. 

89. In concealing material facts regarding the characteristics and capabilities of the 

Windows, Defendant knew or should have known they had omitted material facts and that the 

Plaintiffs and the Class would be relying on Defendant’s representations to their detriment and 
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damage. 

90. Plaintiffs and the Class were unaware of the falsity of Defendant’s 

representations, and as a result, they justifiably relied on them in purchasing and/or installing the 

Windows. 

91. Defendant made the false representations in the course of its business with the 

intent that the Plaintiffs and Class would rely on them and purchase and/or install the MW 

Windows. 

92. As a direct, proximate and foreseeable result of Defendant’s failure to fully 

disclose material facts and its misrepresentations of material fact, Plaintiffs and the Class 

suffered damage. 

93. As a result of Defendant’s misconduct, Plaintiffs and the Class have suffered 

actual damages in that they purchased and installed in their homes defective Windows. 

94. As a result of Defendant’s misconduct, Plaintiffs and Class will suffer damages 

that include not only the full cost to attempt to clean but, ultimately, to replace windows or 

materials, but also include, without limitation, consequential and incidental damages. 

95. As a direct, proximate and foreseeable result of Defendant’s negligent 

misrepresentations, the Plaintiffs and the Class sustained damages in and amount to be 

determined at trial. 

 

COUNT V 

(Negligence) 

 

96. Plaintiffs incorporate by reference all preceding paragraphs as if fully set forth  

herein and further allege as follows: 

97. Defendant owed a duty to Plaintiffs and members of the class to exercise  

reasonable care in the design, manufacture, quality control and marketing of the window  

products. 

98. Defendant breached its duty to Plaintiffs and the Class by designing, 

manufacturing, selling, advertising, and warranting a defective product to Plaintiffs and the 

Case 1:10-cv-10392-RWZ   Document 144   Filed 04/22/14   Page 15 of 20



16 
 

Class, and by failing to take those steps necessary to repair or otherwise discontinue selling a 

defective product to consumers. 

99. Defendant was aware, or reasonably should have been aware, that the  

window products were defective and did not perform their intended use. 

100. When they purchased the window products, Plaintiffs and the Class were not 

aware of their defective nature. 

101. As a direct and proximate cause of the foregoing, Plaintiffs and the Class  

 have suffered and will continue to suffer damages and economic loss described fully above, in 

an amount to be proven at trial.   

102. Plaintiffs and the Class are entitled to damages in an amount to be determined at 

trial. 

COUNT VI 

(Implied Warranty of Merchantability) 

103. Plaintiffs incorporate by reference all preceding paragraphs as if fully set forth  

herein and further allege as follows: 

104. At all times during the Class period, MW Windows was a commercial  

manufacturer and supplier of the window products at issue in this case. 

105. Defendant’s windows were expected to, and did in fact, reach consumers without 

substantial change in the condition in which they were supplied. 

106. Under Mass. Gen. Laws. Ann. ch. 106, §§2-314 to 318 (sales), §§2A-212 to 2A- 

216 (leases) (West 2000), and the equivalent laws of other jurisdictions, Defendant’s windows 

were and are defective, and were and are unfit for their intended use.   

107. The window products fail to perform in accordance with the reasonable 

expectations of Plaintiff and the Class and the benefits of the design of the windows does not 

outweigh the risk of their failure. 

108. Defendant has/had a duty and responsibility to disclose to the consuming public 

the foreseeable risks associated with the use of its window products.  MW Windows further 
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has/had a duty not to put defective products on the market.   

109. Defendant breached its duty to Plaintiffs and the Class by failing to disclose the 

defects associated with the window products and by allowing the sale and use of the windows  

products when they knew they would not perform as intended. 

110. As a result of the foregoing, Plaintiffs and the Class have suffered damages as 

previously set forth above that were directly and proximately caused by the defective Windows..  

111. Plaintiffs and the proposed Class are entitled to damages in an amount to  

be determined at trial.  

 

COUNT VII 

(Violation of The Massachusetts Consumer Protection Act, M.G.L. c. 93A §§ 2 and 9) 

(solely on behalf of Plaintiffs and the Massachusetts Subclass) 

112. Plaintiffs incorporate by reference all preceding paragraphs as if fully set forth  

herein and further alleges as follows: 

 113. The foregoing course of conduct constitutes unfair or deceptive trade practices in 

violation of M.G.L. c. 93A, § 2. 

 114. Although certain of the Plaintiffs made demand upon MWM pursuant to M.G.L. 

c. 93A § 9(3), demand was not required because MWM does not maintain a place of business in 

Massachusetts. 

 115. Plaintiffs and members of the National Class are entitled to damages in an amount 

to be determined at trial. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs pray that this case be certified and maintained as a class action 

and for judgment to be entered upon MW Manufacturers as follows: 

1. For economic and compensatory damages on behalf of Plaintiffs and all 

members of the National Class; 

2. For restitution; 

3. For actual damages sustained or treble damages; 
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4. For punitive damages, as otherwise applicable; 

5. For injunctive and declaratory relief, as claimed herein; 

6. For reasonable attorneys’ fees and reimbursement of all costs for the prosecution 

of this action; and 

7. For such other and further relief as this Court deems just and appropriate. 

JURY DEMAND 

Plaintiffs hereby demand a trial by Jury on all issues so properly triable thereby. 

 

 

 

April 22, 2014    CUNEO GILBERT & LADUCA, LLP 
 

/s/ Michael J. Flannery  
Michael J. Flannery, pro hac vice 

300 North Tucker Boulevard 

Suite 801 

St. Louis, MO  63101 

Telephone:  (314) 226-1015 

 

CUNEO GILBERT & LADUCA, LLP  

Charles J. LaDuca, pro hac vice 
8120 Woodmont Avenue 
Suite 810 
Bethesda, MD  20814 
Telephone:  (240) 483-4292 

 

 LEVIN, FISHBEIN, SEDRAN & BERMAN  

Charles E. Schaffer, pro hac vice 

510 Walnut Street, Suite 500  

Philadelphia , Pennsylvania 19106-3697  

Telephone: 215-592-1500  

 

AUDET & PARTNERS, LLP 

Michael McShane, pro hac vice 

221 Main St., Suite 1460 

San Francisco, CA 94105 

Telephone:  415-568-2555 

 

LOCKRIDGE GRINDAL NAUEN PLLP 

Robert K. Shelquist, pro hac vice 

100 Washington Avenue South 

Suite 2200 
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Minneapolis, MN 55401 

Telephone: 612-339-6900 

 
BAILLON THOME JOZWIAK & WANTA, LLP 
Shawn J. Wanta, pro hac vice 

      222 South Ninth Street, Suite 2955 
      Minneapolis, MN  55402 

 Telephone:  612-252-3570 

 

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE 
  

I hereby certify that this document, filed through the ECF system, will be sent 
electronically to the registered participants as identified on the Notice of Electronic Filing and 
paper copies will be sent via U.S. first class mail to those indicated as non-registered 
participants, this 22nd day of April, 2014. 

 
    /s/ Michael J. Flannery                     
    Michael J. Flannery  
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